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MEMORANDUM FILED WITH
THE SENATE FINANCE COMMITTEE
BY THE COMMITTEE ON FEDERAL TAXATION

OF THE

AMERICAN INSTITUTE OF ACCOUNTANTS
REGARDING THE

PROPOSED REVENUE ACT OF 1938

(Submitted March 18, 1938)

The American Institute of Accountants
135 Cedar Street, New York, N. Y.

New York, N. Y.

March 18, 1938.
SENATE FINANCE COMMITTEE,

Washington, D. C.

Sirs:
The Committee on federal taxation of the American
Institute of Accountants respectfully submits its recommendations
for revision of the revenue laws, with special reference to the

provisions contemplated by H.R. 9682 as adopted in the House of

Representatives, and at the outset stresses particularly that this
memorandum:

(a) Approaches the subject of income tax revision solely
from the standpoint of sound principles of taxation,
without regard to social or political aspects, and
deals particularly with questions of an accounting
nature,

(b) Urges outright repeal of the tax on undistributed
corporate profits,
(c) Strongly recommends further modification of the
Capital Gains Section,

(d) Opposes unqualifiedly the restoration of the "Third
Basket" provisions, advocated by the Ways and Means
Committee of the House,
(e) Supports a sound "broadening of the base" of income
taxation, coupled with effective withholding at the
source,

(f) Urges the requirement of consolidated returns, as
conforming to recognised sound business practice,

(g) Again favors the creation of a qualified non
partisan commission to conduct the research required
for the unbiased determination of fixed principles
of federal income taxation, and,
(h) Advocates that Taxation for Revenue is best served at
moderate rates which encourage enterprise, stimulate
activity, increase employment, and produce more
revenue than high rates which stifle initiative,
freeze the service of capital, and retard employment.

Reference is also had in the data which follow to other
matters which, although important from the viewpoint of sound

- 2 administration of the Revenue Act, do not partake of the broader

aspects of income taxation present in the foregoing items.

(a) Taxation should be based upon fixed principles
having a closer relation to sound accounting
procedure and conservative business practice.

This Committee has stated repeatedly that taxation has
become a major problem in business planning by reason of its
repeated shifting in form and incidence.

Our federal income tax

should have a long-range viewpoint, which would remove much of the

uncertainty

by establishing fixed principles at flexible rates to

fit the needs of federal revenue without change in the character of
the tax or its application.

The creation of a popular belief that a taxing statute is
impartially and equitably administered is essential to the ultimate

success of any revenue program.

Reassure the business community of

a determined purpose to fix and abide by established rules of

federal income taxation and much will have been done to restore
confidence.

Taxation has become almost inscrutable, forcing upon

business a policy of timid "hand-to-mouth" planning, a policy which

cannot be changed until the effects of taxation upon operations may
be reliably gauged on the basis of rational unchanging principles.

The ever widening breach between "tax accounting" and

"business accounting" has developed as a result of the attempt to

refine the definitions of taxable income and allowable deductions,
in the fallacious belief that these definitions should be applied

inflexibly; with the unfortunate result of creating a labyrinth of
exceptions, incomprehensible to the average taxpayer.

The law and

regulations should be purged of these refinements, with a con

current reversion to the simple fundamentals that "standard methods
of accounting will ordinarily be regarded as clearly reflecting

income" and that "each taxpayer shall adopt such forms and systems
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with a mandate that these provisions be liberally construed.

Without the latter, emphasis upon these fundamentals is futile.

In any equitable tax law, income and allowable deductions should be

defined in broad terms, and liberal recognition should be accorded
accounting procedures regularly and consistently employed by tax

payers with less opportunist stress upon the year in which an item
belongs.

Tax administration should give more weight to the

consistency of successive returns instead of stressing the near
sighted, and usually doubtful, advantage of immediate revenue.
The renewal of confidence and the related stimulation of
business activity and employment which would emanate from such
settled policies of tax administration would have a salutary effect

upon the federal revenues.

(b) This Committee remains unalterably opposed to the
undistributed profits tax, and urges outright
repeal. Likewise, while there is distinct merit
in the drawback principle, when properly applied,
it too is wholly objectionable unless it be
parged of the existing inequities in the undis
tributed profits tax by the repeal of the latter,
and,unless related to business profits as
distinguished from taxable income.

The Institute’s Committee opposed the enactment of the
tax on undistributed profits in its memorandum filed with the
Senate Finance Committee on May 7, 1936, summarizing its objections

in Item XIV of that memorandum, as follows:
"(1) That the potential revenue to be derived from the
proposed legislation is conjectural;

(2) That the objective of simplification has not been
attained, and that the provisions of the bill are
in fact extremely complex;
(3) That the proposed form of taxing undistributed income
will create a now field of problems of accounting
and corporate finance which will aggravate the
existing difficulties of determining the tax
liability;
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of internal revenue will be far more difficult
than at present with attendant increased costs;

(5) That the proposed act will inflict undue hardship
upon a large group of moderate-sized corporations
having meager reserves, many of which are
struggling to overcome the burden of accumulated
deficits.”
These reasons remain valid today.

The basic principle of the

undistributed profits tax is unsound, violating as it does the
rudiments of corporate finance and jeopardizing the stability of

corporate enterprise.

In principle the harshness of the existing law has been
modified to some extent in H. R. 9682 by the adaptation of the

"drawback” method suggested as a compromise by this Committee in
May 1936.

In the words of the report submitted by the House

Committee on Ways and Means, March 1, 1938 (page 4):

"the tax should not be framed as a penalty surtax on
undistributed profits but should be designed on the
basis of a flat tax rate with a tax credit which
will give
reasonable encouragement to the distri
bution of dividends.”
However, in our opinion, the House Bill does not accomplish this

end because there remain in the law all of the complications of the

old undistributed profits tax and the objectionable inconsistencies
in distinction between "taxable income" and "business income”.

Under proposed conditions, a corporation may have to pay not only

normal income tax but also the surtax when it actually has no

income measured by recognized principles of accounting ordinarily
and consistently applied in commercial practice.

A striking

example of this remains uncorrected in the case of a corporation

with an operating deficit at the beginning of the year, ordinary

taxable income of $100,000.00, and a capital loss of the same ■
amount.

By reason of the $2,000.00 limitation on capital net

losses, the corporation would pay not only a normal tax but,
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because of its inability to distribute a dividend, would also be

liable to an unwarranted surtax.

Even though such a corporation

were to make a distribution to the full extent of its adjusted net

income, it would get no dividends-paid-credit in view of the fact

that the distribution would not be a taxable dividend under Section
115(a).

By way of contrast, this inequity is recognized in Section

102 relating to the surtax on improper accumulation of surplus.

(c) Further modification of the capital gains section
is strongly urged.

The report of the Committee on Federal Taxation, of the
American Institute of Accountants, submitted to the Senate Finance

Committee on September 23, 1937, stated:

"There is probably justification for the position that
realized capital gains should bear their just pro
portion of taxation, instead of shifting the entire
burden to those carrying on commerce and the profes
sions, and complete elimination would aggravate
rather than correct the existing differences between
'tax accounting' and 'business accounting’.
It is recommended that capital gains and losses be
segregated in a separate schedule from other income,
taxable at a moderate, flat rate, without subjection
to percentages depending on the period during which
the asset was held. The $2,000.00 limitation on net
capital losses should be removed, and the right to
carry over net capital losses as an offset to gains
for a period of five years should be established.
Relief in taxation of capital gains would reopen the
flow of capital transactions and the profits and
employment that go with such transactions, which are
now inhibited by inordinate taxation."

"Capital assets should be redefined to exclude land and
depreciable assets used in the business."
H. R. 9682 has excluded property subject to depreciation

from the definition of Capital Assets for purposes of the Capital

Gains Section.

We commend this provision.

However, we strongly

urge that land used in trade or business be likewise excluded from
the statutory definition.

There arc no logical grounds for holding
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that buildings used in trade or business, and the land upon which

the buildings stand, belong in different categories.

The inclusion

of land and buildings in different classifications would raise

needless difficulties in the administration of the law, as it
would necessitate the division of the proceeds from the sale of

improved real estate, between the portion applicable to the land
and the portion applicable to the buildings.

Furthermore, a

situation of this kind lends itself to tax evasion, as it would be
possible to stipulate, in a sales contract, the division of sales
proceeds between land and buildings most advantageous to the seller.
The Bill also makes a logical distinction between "short-term" or

"speculative" profits and "long-term" capital gains.

The former

are properly placed on a basis comparable to ordinary income.

As

to the latter, however, we do not believe that adequate relief has

been extended.

In this connection, we quote from recent editorial

comment:
"Dr. Carl Snyder has reported that as the result of his
own researches, it appears that the average investment
in industry in this country is about $12,000.00 per
man; and that comparing one country with another the
wages of labor in industry are directly proportionate
to the capital investment per man. Dr. Snyder also
points out that the average rate of increase of
industrial production in this country has been about
45? per annum compounded, and that the gain in capital
supply required to produce this increase has been a
little higher, around 5% per annum. This investment
was supplied almost wholly from the industries them
selves or from their owners and not from the savings
of the people via the savings banks and the insurance
companies, which invest primarily in mortgages and
safe bonds and not in the equity position. This,Dr.
Snyder points out, was up to 1930, since when there
has been an abrupt reversal."
Unquestionably, this country needs the restoration of an

abundant flow of equity capital.

No one thing will do more to

restore activity, employment, and prosperity.

An overwhelming
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is one of the principal deterrents to this flow of capital.
niggardly in the revision?

Why be

The report of the Ways and Means

Committee points out that during the time capital gains were

subjected to a flat 12-1/2% the

revenue from this source amounted

to approximately 50% of the total income tax collections from

individuals, whereas,in 1934 and 1935, it made up but

respectively.

and 13%,

The law of diminishing returns has had its inevit

able effect during the latter years of high capital gains tax.

Remove the deterrent effectively and the lower rate will produce

increasingly greater revenue.
There is a natural reluctance to seeing those who enjoy
true capital gains escape the heavier tax burden; but this must

continue to be one of the rewards of equity risks if commerce is
not to be stultified.

We urge again:
(A) That capital gains and losses be segregated in a
separate schedule from other income; (B) taxable at a
more moderate flat rate, say 12-1/2%; (C) without
subjection to percentage calculations depending on the
period held; (B) that the $2,000.00 limitation on
capital losses be removed entirely, and (E) that the
carry-over provision should be extended to five years
instead of one.

Under such circumstances it will be impossible to make an
equitable distinction between "short-term and long-term" capital

gains.

The speculative element in the stock market is an essential

lubricant to the play of supply and demand; and as a necessary
adjunct to the adequate release of capital,transactions may
justifiably be granted the status of capital gains and losses,as in

the past.

There should be no major objection to an arbitrary one-

year rule, if the distinction be deemed essential.
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(d) The Third Basket Tax recommended by the House Ways
and Means Committee, bat rejected by the House,
imposes an arbitrary and unjust penalty upon
legitimate business enterprises and should not
be restored to the proposed Revenue Bill.
We are strongly opposed to the tax on closely held

corporations contemplated, by Title 1B.

Corporations of the type

covered by Title 1B are the very corporations which should, be
given protection and. encouragement.

By forcing closely held

operating corporations to distribute their incomes, owner-management
is being unjustly discriminated against in favor of absentee owner

ship.

Family business concerns will be put at a competitive dis

advantage with widely held organizations.

Nearly all successful businesses originate as one, two,
or three man affairs.

Usually by the initiative and sacrifices of

a small group, a large enterprise is developed, and new employment

opportunities created.

Such enterprises must retain their income

for expansion and for added working capital.

They have limited

credit lines which may be increased only by growth of capital
arising through earnings retained in the business.

To force these

closely held corporations to distribute their net income is
discriminatory, and places an oppressive burden on legitimate

business enterprises.

The Title 1B tax is unsound and opposed to

the best interests of industrial growth and the employment of
labor.

While we oppose restrictions of any kind upon the reten
tion of current earnings for expansion or other legitimate business
purposes, we recognize the existence of abuses through the

unreasonable accumulation of surplus.

Mr. Maurice Wertheim, in

Harpers Magazine of February 1938, said:
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"I refuse to believe that American ingenuity, or its
legal talent, is at so low an ebb that Section 102
cannot be so redrawn as to make it work properly
and cover completely the abuse of improperly accu
mulated earnings. It is not necessary or sound
public policy to tax thrift in business in order to
reach malefactors.”
We too, advocate the setting up of new administrative machinery to

study cases coming withinpurview
the
of Section 102 of the existing
Revenue Act, with a view toward minimizing tax avoidance through

improper surplus accumulations.

(e) We support a sound broadening of the base of income
taxation, coupled with effective withholding at
the source.
It seems desirable to broaden the base of income taxation
by the reduction of personal exemptions, graduation of normal taxes,

and otherwise; facilitated by an extension of the principle of with

holding at the source.

This proposal has been made repeatedly

since 1918, if not before,
"so that a substantially large proportion of voters
would become direct taxpayers and take a keener
interest in government."
More important would be the substitution of such broaden

ing of the base in lieu of existing indirect "nuisance" taxes which,

it is claimed, fall more heavily, dollar for dollar, on the low
income class of our population.

(f) Consolidated returns should be made mandatory. Such
procedure conforms to ordinary business practice;
enables the Treasury Department to deal with a
single taxpayer instead of many; and eliminates the
necessity for examining the bona fides of innumer
able Inter-company transactions.
Inasmuch as subsidiary companies are often organized

merely to comply with the requirements of various state laws or to

minimize risk in opening up new territory or establishing a new line
of business, it is erroneous to treat them as entities distinct
from the parent corporation.

For all practical purposes, they are
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Therefore, as the

Treasury Department pointed out to the House Ways and Means

Committee when it was considering the Revenue Act of 1934, the
simplest way to secure a correct statement of income from an
affiliated group is to require a consolidated return, with all

inter-company transactions eliminated.
sound business practice.

This conforms to recognized,

By requiring separate statements of income,

as under the present law, non-existent income is often taxed,

profits and losses may be shifted from one subsidiary to another in
such a manner that the Commissioner’s power to reallocate income is
ineffectual and the earnings of particular units arc not accurately

presented.

Moreover, administration of the income-tax law is

simpler with the consolidated return, as it conforms to ordinary
business practice.
Likewise, from the standpoint of the taxpayers, in cases

in which corporations follow the consistent practice of preparing

consolidated financial statements, the preparation of related tax
returns is simplified if done on a consolidated basis.

Accordingly,

it is urged that consolidated returns be required.

(g) Congress could do nothing of greater importance to
assure the future stability of business than to
bring about the creation of a qualified, nonpartisan commission to establish fixed principles
of income taxation and related administrative
procedure.
This Committee has repeatedly urged the creation of such
a body, latterly in its memorandum of September 23, 1937, filed with

the Senate Finance Committee.

The year-to-year revision of tax laws

is an abomination,bred of political expediency.

Fixed principles of

taxation are needed to enable taxpayers to face the future with

greater confidence based on known factors.

Permanent principles should be established, subject only
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to changes in rates to meet the requirements of the federal budget.

Business can adjust itself to changing rates of taxation, but common
sense decries a repeated shifting in the general scheme and
incidence of taxation, which must be construed anew from year to

year.
(h) The tax burden should be equalized, and the federal
revenue stabilized by the adoption of moderate rates
of taxation which encourage enterprise, and thereby
increase employment.
This Committee has previously urged the principle of

taxing corporate income on the basis of average earnings for five
years, believing it to be inequitable to exact heavy taxes upon the
full profits

of successful years without relief in respect of

unprofitable years which inevitably follow.

By the same token, a

basis of average earnings would assure less fluctuation in the level

of revenues.

It is recognized that this principle of averaging

income entails some administrative difficulties, but these are not
insurmountable.

However, the simplest recognition of the principle

may bo obtained by restoring provisions for carrying forward losses
as offsets to taxable income of subsequent years.

We urge the

enactment of such a general provision, permitting the forwarding of
losses for five years.

The post-war period demonstrated the fact that progres

sively lower rates of taxation brought increasing revenues, through
the release of capital into private enterprise with attendant

enlargement of the market for labor in productive employment, whereas
it is generally recognized that excessively high rates of tax have

discouraged business expansion and have thereby adversely affected
employment.
Although based upon authoritative statistical factors, the

estimates of the Treasury Department relative to the adverse effects
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upon revenues of the elimination of certain pro visions, consistently
predicate such conclusions upon current revenues at existing rates.
We submit that such conclusions ignore the salutory effect upon

revenues inherent in the reduction of rates demonstrated by the
post-war experience previously referred to.

We support the claim,

broadly held, that "lower rates bring more revenue than higher
rates".

Excessive rates are non-productive.

release of capital into productive employment.

Lower rates induce the

Higher rates have

the opposite effect, and in the face of declining national income
might ultimately prove disastrous to the revenue.

(i) If the capital stock tax be retained the adjusted
declared value should be reduced by federal income
taxes and excess capital net losses.
Many business leaders look upon the capital-stock tax and

related excess-profits tax as "Siamese Twins" which are unconscion
ably speculative and vicious, and advocate repeal of these sections

of the law.

However, if the way cannot be opened to outright

repeal, we advocate that one amendment particularly be made.

Under

the present and proposed laws, no reduction in the adjusted declared

value is permitted for federal income taxes or for excess capital

net losses.

This treatment tends to create artificial situations

whereby the adjusted declared value increases more rapidly than the
actual net worth and, in many instances, increases while the actual

net worth decreases.

The adjusted declared value of capital stock

should be brought into line with actual conditions by permitting

deductions for federal income taxes and excess capital net losses.

(j) The excess-profits tax, if retained, should be based
upon predictable ordinary business net income and
should exclude capital gains and losses.

The excess-profits tax as provided by Section 602 of the
proposed bill, if retained, should be modified in one important
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When a corporation realizes a large unforeseen capital

gain, it may be subjected to an onerous excess-profits tax.

In

some instances, the profitable disposition of a capital asset might
be discouraged because of the high excess-profits tax.

It is urged

therefore, that capital gains and losses, because of their unpre

dictable nature, be excluded from net income subject to the excess-

profits tax and that the tax be based solely upon ordinary net

income.
(k) This Committee endorses the "Consent Dividends Credit”,
but objects to certain inequitable provisions relative
thereto embodied in
9682.

Section 28 is intended to provide a method whereby

corporations in a poor cash position, unable to distribute taxable

stock dividends or dividends in their own obligations, may secure
a dividends-paid-credit by obtaining "consents” from stockholders
to include portions of the undistributed corporate net income in
their own net incomes.

Obviously this expedient will be practicable

only in the case of closely held corporations; whereas financially

embarrassed corporations, with widely scattered stockholders, will
be unable to take advantage of the proposal.
Effective use of Section 28 will require planning in

advance to obtain "consents” from cooperative stockholders and

paying off recalcitrant stockholders before the end of the year.
As most organizations are not in a position to determine the amount
of their net income until after the close of the taxable year,

widely held corporations will not be able to make all the necessary

preliminary arrangements incident to obtaining the ”consent

dividends credit”.

In practice, therefore, Section 28 can be

availed of only by closely held corporations.

A point that requires adjustment is involved in deter
mining the holding period of the "consent” stock for the purpose of
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sale or taxable exchange.

Will the holding period date from the

original purchase of the stock, or will there be several holding
periods, one for the original purchase of the stock and others for

the amounts of the "consent" dividends added at various times to
the cost of the stock?

As the proposal now reads, where a shareholder signs a

"consent" the amount specified in the "consent" is taxable to him in

its entirety, whether or not such amount, if distributed to him in
cash, would have been in whole or in part a taxable dividend.

Such

amount is then added to the basis of the stock in the hands of the
shareholder, but only in an amount which represents a taxable
dividend, (i.e. is out of earnings or profits) and is allowed as a

"consent dividends credit" to the corporation.

Thus, a holder of

one share in a corporation "consents" to include $100 in his gross

income as a dividend.

It develops that for the taxable year the

corporation has net income of $100 per share but at the end of the
year has accumulated earnings or profits of only $50 per share.
In this case, the "consent dividends credit" of the corporation

would be limited to $50 per share, while the shareholder would be
obliged to include the entire $100 in his gross income.

Moreover,

the shareholder would be allowed to increase the basis of his stock

by only $50 (the amount allowed to the corporation as "consent
dividends credit"), the remaining $50 apparently vanishing into thin
air.
The foregoing situation will undoubtedly arise frequently,

as in a great many instances corporate executives will find it
difficult to estimate accurately the net earnings before the end of

the year.

In such cases, there will always be the danger to share

holders that they might sign "consents" in excess of the corporate
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net earnings and, therefore, will be taxed on amounts which do not
represent earnings of the corporation.

To avoid this inequitable

condition and to encourage shareholders to cooperate with corporate

executives where conditions warrant, it is recommended that share

holders bo taxed only on such amounts of their "consents" as would

represent taxable dividends if paid in cash.

Alternatively, if

shareholders are to be taxed on the full amount of their "consents",
they should be permitted to add such amount in full to the basis of

their stock, and not only the portion allowed as a "consent divi

dends credit" to the corporation.
The definition of "consent stock" (Section 28(a)(1)) could
be improved by being changed to read as follows:

"Consent Stock - The term "consent stock" means the class
or classes of stock entitled, after the payment of
preferred dividends (as defined in paragraph (2)), to
an unlimited proportionate share in the distribution
(other than in complete or partial liquidation) within
the taxable year of all the remaining earnings or
profits."
(1) Expenses incurred in the production of taxable income
should be allowed as deductions, even though such
income does not arise from a trade or business

Section 23(a) of the proposed bill and the corresponding
section of the present and prior laws provide for the deduction of
all the ordinary and necessary expenses paid or incurred during the

taxable year in carrying on any trade or business.

This provision

should cover the deduction of expenses paid or incurred in the
production of taxable income, even though such income does not

arise from the taxpayer’s trade or business.

In some instances,

the Commissioner has disallowed expenses of this character, and has
attempted to place an unduly narrow interpretation on this section

of the law.
The failure to allow such deductions is contrary to sound
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accounting concepts and the reasonable intent of the law, and.
results, in many cases, in the taxation of gross, instead of net

income.

Accordingly, it is recommended that Section 23(a) be

amplified to permit the deduction of all ordinary and necessary

expenses paid or incurred during the taxable year in the production
of taxable income,

(m) This Committee endorses the recognition of the "normal
stock”, and ”last-in, first-out ” or replacement
methods of costing sales and determining inventories
in pertinent cases.
Section 22(c) of the Revenue Act of 1936 and of the pro
posed bill, provides that:

"Whenever in the opinion of the Commissioner the use of
inventories is necessary in order clearly to determine
the income of any taxpayer, inventories shall be taken
by such taxpayer upon such basis as the Commissioner,
with the approval of the Secretary, may prescribe as
conforming as nearly as may be to the best accounting
practice in the trade or business and as most clearly
reflecting the income."
General Counsel’s Memorandum No. 17322 (reported on page 151 of

Cumulative Bulletin XV-2) wisely and fairly permits industries

processing certain raw materials, principally wheat and cotton, to
apply the results of hedging transactions, entered into for the

purpose of eliminating gains or losses on raw materials, to their
inventories without the application of the limitation imposed on

capital gains or losses, although such limitations are applied
generally to futures transactions in these commodities.
There are other industries producing, fabricating, or
processing raw materials which are not permitted by the Commissioner
to apply current costs to current sales under the "replacement" or

"last-in, first-out" inventory method.

These latter inventory

methods arc appropriate in industries in which (a) operating
processes are continuous, (b) the period of processing is relatively
long, (c) minimum inventories must be maintained constantly and
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(d) raw materials represent a major part of the total cost of the
products.

Moreover, these methods have substantial acceptance in

industry, are endorsed by accounting authorities, and have been
recognized as appropriate by the Securities and Exchange Commission.

During periods of rising prices the "first-in, first-out”
method of pricing inventories, results in taxing business income

that is in part necessarily absorbed in increased inventories and
working capital, and is unduly onerous in industries which entail

long processing periods.

The "normal stock" and "last-in, first-out" or "replace
ment" methods clearly fall within "approved standard methods of

accounting" and are "best suited to the needs of certain businesses".

They should, accordingly be granted recognition.
(n) We urge the repeal of Section 802 requiring the filing
of returns as to formation, etc., of foreign corpo
rations. It imposes unnecessary burdens on accoun
tants inasmuch as such information can best be
obtained from officers, directors, stockholders and
attorneys directly concerned.
Section 802 of the proposed Bill provides for comprehen

sive returns of information in connection with the formation,

organization, or reorganization of any foreign corporation.

This

section affects the accounting profession vitally.
The proposed Bill, as well as the Revenue Act of 1937,
and T.D. 4773 promulgated thereunder, impose an unreasonable burden

upon accountants.

Entirely apart from the principle of the matter,

these provisions relating to information returns to be submitted by
accountants and others, are particularly objectionable due to their
ambiguity and breadth.

The language of the law itself is ambiguous. Prior to the

promulgation of the regulations under the 1937 Act there remained

a doubt as to whether such information was required only if the
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foreign corporations were actually in existence or merely proposed.
The regulations imply an extension of the requirements to include

information relative to discussions of proposed foreign incorpora
tions.
The regulations and Form 959 require answers to hypothet

ical questions, calling upon accountants to interpret the intent of
clients.

The Bureau itself refuses to answer hypothetical questions

concerning tax matters.

tants to do so?

Is it not unreasonable to expect accoun

Does the acceptance of an engagement on the part

of an accountant to calculate the effect which the formation of a

foreign corporation would have upon taxation involve "aid or

counsel" in matters relating to the formation of foreign corpora
tions?

Such engagement does not necessarily warrant the conclusion

that the formation of a foreign corporation is even proposed.

Decided doubt remains as to the meaning of "reorganiza
tions" of foreign corporations.

Boos reorganization contemplate

the statutory concept or the commonly accepted moaning of that term?
Recent Supremo Court decisions have overthrown interpretations of

that term which have prevailed for some years past.

Boes writing

up the accounts of a foreign corporation constitute the character
of "aid or counsel", contemplated by the Act?

Boes advice to

foreign clients through offices abroad, relative to the formation

of corporations in the normal and legitimate conduct of affairs
come within the definition of "aid or counsel" under the Act?
The foregoing examples are typical of many ambiguities

which exist because the provisions of the law are not sufficiently
limited.

Where does mere conversation end, and advice begin?

The relationship between the accountant and client is one

of confidence.

Assurance of sound procedure demands that this

relationship be fostered for the good of all concerned.

The
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provisions of Section 802 stultify the accountant and. rear a
reluctance on the part of clients to confer with accountants

respecting the formation of legitimate foreign business companies,

and. may have the further effect of driving taxpayers to seek the

services of accountants and. lawyers in foreign countries.
It would seem that provisions requiring such information
to be filed by those directly concerned, i.e., officers, directors,

stockholders and attorneys, should suffice, without resorting to
reports of indirect informants who merely have casual acquaintance

with the matter in hand.

Therefore, the repeal of this provision is strongly urged.
(o) The time for filing federal income tax returns should
be extended to the fifteenth day of the fourth month
following the close of the taxable year.
Under Section 53 of the proposed bill, income tax returns

are required to be filed, as heretofore, within two and one-half
months following the close of the taxable year.

The Commissioner

is empowered, by the same section, to grant reasonable extensions

of time.
Experience has shown that large taxpayers, especially
corporations, cannot gather the necessary data for the preparation

of returns within the time specified by law.

The audit of the

accounts of such taxpayers is not generally completed until one or

two months after the end of the year, and until then the work of
collecting tax data cannot be effectively started.

The technical

complexities of our present income tax structure make it imperative
for many taxpayers to secure professional aid, so that it is rarely

possible for returns to be prepared by the due date.
As a result, a large number of taxpayers arc forced each
year to obtain extensions of either one or two months within which

to file their returns.

This is a source of expense, inconvenience,
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and uncertainty to both taxpayers and the Treasury Department.
This difficulty may be removed by amending Section

53(a)(1) of the proposed bill to read as follows:
"(1) General Rule - Returns made on the basis of the
calendar year shall be made on or before the
15th day of April following the close of the
calendar year. Returns made on the basis of a
fiscal year shall be made on or before the 15th
day of the fourth month following the close of
the fiscal year.”
In respect of instalment payments, Section 56 could at

the same time be amended to provide for the payment of one-quarter
of the total tax on or before the fifteenth day of the fourth month

following the close of the taxable year and one-fourth on the
fifteenth day of the sixth, ninth and twelfth months.

This would

not lessen the Government’s revenue in any fiscal year and at the

same time it would not be inequitable to taxpayers.
It is strongly urged that the changes recommended herein

be incorporated in the tax bill now pending, in order that one

unnecessary source of friction between the Treasury Department,
taxpayers, and tax practitioners, be speedily removed.

We shall be pleased to lend our cooperation in further

elucidation of the foregoing recommendations.
Respectfully submitted,

AMERICAN INSTITUTE OF ACCOUNTANT

VictorStempf
H.
Chairman.
Committee on Federal Taxation.

